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Canadian importers and retailers victims of  

$16-million tax grab  
 

Federal Government plans unfair retroactive duties 

on iPods and other electronic goods  

 
Toronto  -  A coalition of Canadian importers says the Canada Border Services Agency (CBSA) 

has misled dozens of Canadian companies for years by inducing them to import MP3 players and 

other goods into Canada duty-free, all the while planning to later collect millions of dollars in 

back-duties on the goods, with interest. 

 

“This is about government accountability and transparency, and CBSA is demonstrating neither 

in this instance,” according to Daniel Brock, a lawyer representing the Canadian Importers 9948 

Fair Treatment Coalition.  

 

Internal CBSA documents, released under Access to Information, detail a government plan by 

the CBSA and the Department of Finance to apply retroactive duties on MP3 players (iPods), 

music CDs, televisions and monitors, computer speakers and other electronic goods, all of which 

have been admitted into Canada duty free by the CBSA for more than a decade. 

The documents contradict recent statements by the federal government reassuring Canadians that 

MP3 players and other electronics imports are not subject to an “iPod tax”. 

“The federal government has said a “special tariff relief provision’ (Tariff 9948) allows these 

electronic goods to come into Canada without duty,” said Brock.  

“In fact, CBSA is denying the tariff relief to MP3 players, music CDs, televisions, television 

monitors, computer speakers and any other electronic goods because the Agency says that Tariff 

9948 does not apply. But it is the story behind the CBSA action that raises disturbing questions,” 

said Brock.   

The CBSA is relying on an obscure rule that importers must produce “certificates” from retail 

consumers (“end-use certificates”) or else repay duty waived at the time of import. 
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However, CBSA internal documents suggest that the CBSA has intended all along to tell 

importers they could import various electronic goods into Canada duty free, using Tariff 9948 

while at the same time planning to deny the tariff relief later and collect the duty retroactively.  

In some cases the CBSA expressly told importers that they didn’t need end-use certificates.   

 

“We were shocked when the CBSA notified us that we had to pay millions of dollars in 

retroactive duties on our television imports”, says Jacob Herzog, CEO of Curtis International, a 

Canadian-owned importation company based in Etobicoke, Ontario.  

 

“CBSA directed us through Advance Rulings to import duty-free. The televisions were priced 

and sold based on this direction.  We cannot now collect millions of dollars from these television 

sales to pay retroactive import duties,” said Herzog. 

“The Coalition companies all rely on CBSA to act fairly and provide us with the information we 

need to respect the law and pay our fair share of import duties,” said Ken Buschlen, VP of 

Finance, Panasonic Canada Inc.  

“CBSA issued us authorization to import products duty-free, but now it appears that the CBSA 

intended to claw back the duties later.  That is plainly unfair,” said Buschlen. 

“The CBSA knew that importers like Sharp would not have and would not be able to obtain 

certificates from Canadian consumers for electronic goods,” said Ernie Ubriaco, a Customs 

Consultant for Sharp Electronics of Canada.   

“But they told us to import the goods duty free anyway.  Now they want millions in back-duties.  

As an importer, it's hard to believe or make sense of this,” said Ubriaco.  

The Coalition has requested a meeting with Finance Minister Jim Flaherty to discuss its concerns 

about this unfair action of the CBSA. 

The Coalition is asking the federal government to honour the original CBSA rulings, to reverse 

the retroactive duties on Tariff 9948 imports, and stop demands for end use certificates. Those 

certificates would contain personal information about how the MP3 players and other electronic 

goods are used by Canadian consumers.  

 

For more information, contact: 

Claudia Feldkamp 

Fasken Martineau LLP. 

416-868-3435 

cfeldkamp@fasken.com 
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Backgrounder 1: 

CBSA Disregards the Rule of Law and Treats Importers Unfairly 

The 9948 Fair Treatment Coalition comprises companies united in their opposition to the 

CBSA’s rrecent and unexpected removal of a long-standing exemption from import duties for 

MP3 players (iPods), television monitors, computer speakers and other electronic goods under 

the Customs Tariff, Item 9948 (“Tariff 9948”). 

The Coalition is a growing list of the world’s and Canada’s best known and respected brands in 

electronic manufacturing and retail sales, including: Sharp Electronics; Sony of Canada; Toshiba 

of Canada; Panasonic Canada; Curtis International; Coby Electronics Corp., Costco and Wal-

Mart Canada.  

The goals of the Coalition are to raise awareness of CBSA’s bad faith and unfair enforcement 

actions under Tariff 9948, to reverse decisions requiring the payment of back-duties, and to 

establish fair rules going forward. 

The Fair Treatment Coalition is also troubled by CBSA’s demand for certificates signed by 

Canadian television buyers to “prove” how consumers are using their televisions. These are the 

same certificates the CBSA is demanding for iPods and MP3 players (iPod Tax). 

The prospect of CBSA visiting consumers to “verify” these certificates is alarming.  

The Tariff Item 9948 Problem 

For years, importers have brought MP3 players (iPods), television monitors, computer speakers 

and other electronic goods into Canada on a duty-free basis under Tariff 9948.  Duty-free status 

was confirmed by multiple written CBSA rulings and several tribunal decisions. 

In summer 2012, CBSA surprised several electronics importers with notice that they would be 

subject to a Trade Compliance Verification for Tariff Classification, specifically related to the 

tariff exemption under Tariff 9948. 

CBSA further demanded that the importers produce, for the first time, “end-use certificates” to 

justify the exemption from duties. 

An end-use-certificate is a document signed by the end-user confirming that the television is 

being used in such a way as to qualify for duty-free status under Tariff 9948. 

CBSA said failure to produce end-use certificates dating back to 2010 would make importers 

subject to retroactive duties. 
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The Unfairness 

The CBSA position surprised many electronics importers who had relied on numerous Advance 

Rulings, President’s Decisions and CITT decisions.  Those decisions consistently held that these 

imports are duty-free, without the need to produce end-use certificates. While importers acted in 

reliance on those decisions, documents released through Access to Information reveal that the 

CBSA planned to claw-back the duties later. 

Importers are unable to collect end-use certificates from the thousands of Canadian consumers 

who purchase MP3 players (iPods), television monitors, computer speakers and other electronic 

goods through retail outlets. The CBSA knew this fact. CBSA has nevertheless notified the 

importers that they must file corrections and pay millions of dollars (more than $15 million) in 

retroactive duties.  

The retroactive application of duties will inevitably restrict consumer choice and increase the 

retail prices of televisions and television monitors in Canada. 
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Backgrounder 2: 

Internal CBSA Documents Show a CBSA Plan 

(Attached Document #1) E-mail dated August 23, 2012 3:50 PM, and attached e-mails. 

 Indicates that there CBSA has intended since at least 2008 plan since 2008 to accept 

Tariff 9948 declarations (that is, let the imports come in duty free) and deny the relief 

later (that is, impose the duty retroactively) through a “verification” process.  The CBSA 

email states: 

“…[O]ur strategy all along was to accept declaration so this tariff item and 

to verify the declarations post-release.  The approach included accepting 

refund claims, as they technically are not in error, and re-assess within 4 

years of accepting the claims, as provided by under the legislation.” 

 Coalition note: all of these imported goods would have been subject to CBSA “Advance 

Rulings” telling importers that Tariff 9948 did apply to the imported goods, and 

therefore duties were not owing. In several instances importers sought express 

clarification from the CBSA that end-use certificates were not required, and were told 

that, indeed, they were not. 

(Attached Document #2) E-mail dated July 17, 2012 4:37 PM 

 This document confirms that CBSA officials told importers that end-use certificates were 

not required by Tariff 9948. “Advance Rulings” mentioned in this email are only a small 

sample of this advice to importers from CBSA. Despite having told importers that end-

use certificates are not needed, CBSA concludes that these statements “should not deter 

us from re-assessing the importers for the following reasons:” The reasons for 

retroactively collecting the duty were deleted from the document prior to its disclosure 

under Access to Information. 

 Coalition note: The purpose of CBSA’s Advance Ruling program is to provide guidance 

to importers on proper classification of imported goods. Over more than 10 years of 

these Advance Rulings on 9948, the CBSA did not state that certificates from end-use 

consumers must be collected, failing which  the duty would be retroactively required to  

be paid.  No one in the federal government, including the Prime Minister and the Finance 

Minister, has yet to publicly acknowledge the existence of what is in effect an impossible 

requirement of end-use certificates as a condition for avoiding an “iPod tax” on the 

import of consumer goods. 

(Attached Document #3) Email dated September 19, 2012, which includes in the email chain a 

passage from a May 23, 2012 email 
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 This document confirms the awareness of the CBSA that importers do not have end-use 

certificates.  The email states: 

“They [i.e., importers] will not be able to provide certificates…In order to provide 

two different prices (with certification and without), retailers would need to know 

the importer’s purchase price, which they would not have access to.” 

(Attached Document #4) Email dated April 5, 2012 

 This document also shows that the CBSA knows importers won’t have end-use 

certificates.  The email states: 

 “Generally, these verifications should be very simple, akin to tariff 

treatment verifications.  The SOTC would be requested certifications that 

were signed by the user of the goods, as required by law.  When importers 

acknowledge that the certifications don’t exist we simply issue the DASs 

[i.e., retroactive duties]. 

(Attached Document #5) E-mail , dated August 29, 2012 9:44 AM 

 Like document #3, this internal communication acknowledges problems with the CBSA 

Advance Rulings on Tariff 9948 on which importers relied.  Remarkably, it calls for a 

delay in releasing any decisions, “[i]n order to avoid having to address the specifics of 

any particular cases” during an “upcoming meeting with stakeholders”. 

 Coalition Note: Several Coalition members attended the meeting referred.. At the 

meeting the CBSA denied that demanding end-use certificates was a recent policy change 

of the Agency and claimed that CBSA’s enforcement history was consistent, transparent 

and fair.  The importers disagree. 

(Attached Document #6) E-mail dated March 1 2012 3:11 PM 

 CBSA anticipates trouble from retailers and importers because “$16 million” in 

unexpected, unaccounted for, retroactive duties for one tax year “is a lot of cash”. For 

CBSA, however, “this is a good news story… ($16 m in recoverable revenue)”. 

 Coalition note: CBSA documents characterize these retroactive duties as “revenue at 

risk”.  These duties have never before been demanded by CBSA, nor has the CBSA  

before demanded end-use certification from importers of consumer goods imported under 

Tariff 9948   In the Coalition’s opinion the CBSA is engaged in a government cash-grab, 

contrary to established practice and based on a questionable and obscure regulation.. 
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Backgrounder 3: 

How CBSA Has Unfairly Changed the Rules 

 

 

1. CBSA Ruling TRS #217178 

 

November 14, 2006  

 CBSA initially issues ruling TRS #217178.  It denies duty-free status for televisions on 

the basis that “end use certificates must be provided from the actual end user to ensure 

the subject goods are being used with other ADP components in a manner consistent with 

the conditions outlined in the Tariff Code.” 

 Decision appealed to the CITT in 2007 (AP-2006-051). 

 In July of 2007, on the recommendation of the Attorney General of Canada, the CBSA 

President re-determines the application of Tariff 9948 and finds that the goods at issue 

should be duty-free without end-use certificates. (President’s Decision).  Appeal to the 

CITT was withdrawn. 

 Subsequent discussions with Senior Policy Officers at CBSA confirmed that the 

application of Tariff 9948 would not require end-use certificates. 

2. Trade Compliance Verifications  

 Until 2010, trade compliance verifications for televisions and other consumer electronics 

have not stipulated a requirement for end-use certificates. 

Example #1- Importer A  

 July 2007 - Televisions (and MP3 players) qualified as duty-free under Tariff 9948.  No 

requirement was stipulated for end use certificates. 

 January 10, 2008 - CBSA issues an amended final verification report to Importer A, 

disallowing use of Tariff 9948 on televisions (but permitting it for the MP3 players). 

 Importer A appeals the CBSA decision to the President. 

 President’s Decision grants the appeal and allows duty-free import under Tariff 9948 on the 

following grounds:  item is an article; item is for use on an automatic data processing 

machine (computer); and item is “functionally joined” (physically connected to the host unit 

and enhances the function of the host unit) 
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 No mention was made of end-use certificates, nor was there a requirement to produce an end-

use certificate. 

Example #2 - Importer B 

 September 2007 − Importer B requests ruling that LCD televisions/monitors qualify for 

duty-free status under Tariff 9948 without end-use certificates on the basis that the 

products were ‘committed by design’ to enhance the functioning of computers.   

 The L series TV contained a 15 pin D-Sub VGA port allowing the set to be physically 

and functionally joined to a personal computer.  

 January 2008 − CBSA issues an amended final verification report disqualifying 

televisions (based on the CITT Jam Industries decision and not on the requirement for 

end use certificates). 

 Importer B appeals to the President.  

 CBSA President’s Decision grants the appeal and allows duty-free importation under 

Tariff 9948 on the grounds that end use certificates were not required because “the units 

are committed by design for use in computers.”  In other words, the design “proved” the 

end use.  

Example #3 - Importer C 

 April 2010 − Importer C undergoes a Trade Compliance Verification for Tariff 

Classification. 

 During this verification CBSA selects sample transactions in which the importer used 

Tariff  9948 to import televisions without duty. 

 During the review, CBSA did not make the importer produce end use certificates to 

support the application of Tariff 9948.  CBSA concluded the verification and permitted 

the use of Tariff 9948 to import the televisions without duty. 

 However, Importer C is currently undergoing another Trade Compliance Verification, in 

which CBSA is reviewing the same televisions again. 

 This time CBSA has denied Importer C the use of Tariff 9948 and ordered it to pay 

retroactive duties because the importer is unable to produce end use certificates. 

 

 


